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BIR ISSUANCES

New Guidelines in Tax Treaty Relief 
Application

To organize the processing of Tax Treaty Relief 
Applications (TTRA), to prescribe documentary 
requirements of the processing of applications for relief 
from double taxation pursuant to existing Philippine tax 
treaties and to improve efficiency and service to the 
taxpayers, new guidelines were issued by the BIR.

The BIR Form No. 0901 and BIR Form No. 1928 are 
superseded by the following forms:

All applications shall only be submitted to and received 
by the International Tax Affairs Division (ITAD). Filing to 
other BIR Offices shall be considered as improperly filed.  

Filing of the application should always be made 
BEFORE the first taxable event or the first or 
the only time when the income payor is required to 
withhold the income tax thereon or should have 
withheld taxes thereon had the transaction been 
subjected to tax and for 0901-C applications, before the 
due date of the Documentary Stamp Tax on the sale of 
the shares of stocks.

Failure to properly file the TTRA with ITAD 
within the period prescribed shall have the 
effect of disqualifying it under this 
issuance.

Form No. Purpose 
BIR Form No. 0901-P   For Business Profits 
BIR Form No. 0901-T  For Profits from Shipping 

and Air Transport 
BIR Form No. 0901-D For Dividend Income 
BIR Form No. 0901-I For Interest Income 
BIR Form No. 0901-R For Royalty Income 
BIR Form No. 0901-C For Capital Gains 
BIR Form No. 0901-S  For Income from Services 
BIR Form No. 0901-O Other Income Earnings 

Any request for ruling with incomplete documents and 
those based on hypothetical transactions or future 
transactions are construed and identified as “No-Ruling 
Area” and shall not be accepted by the ITAD.

(Revenue Memorandum Order No. 72-2010, August 25, 
2010)

BIR Clarifies Correct Basis of Depreciation 

The BIR revoked several rulings it issued including BIR 
Ruling Nos. DA-413-04 and DA-416-04 and elucidated that 
acquisition cost less any foreseeable salvage value shall 
be used in the computation of depreciation expense of 
property, plant and equipment.

Expounding the clarification, it cited the case of Basilan 
Estates, Inc. vs. CIR, GR No. L-22492, 5 September 1967, 
where the Supreme Court held that the depreciation of 
an asset must be premised on its acquisition cost, and 
not on its reappraised value. Income tax law does not 
authorize the depreciation of an asset beyond its 
acquisition cost. 

Further, Item IX of RAMO No. 1-00 dated 17 March 2000 
states that depreciation is not allowed on the appraisal 
increase of fixed assets. 

(Revenue Memorandum Circular No. 70-2010, August 
9, 2010)

Show Cause Letter to Erring CPAs

To improve tax collection, the BIR is now issuing Show 
Cause Letter to Independent CPAs/External Auditors, 
whether practising individually or through a general 
professional partnership (GPP) whose audit 
reports/certificates contain unlimited scope of work and 
unqualified opinions. 

As per BIR records, a number of Auditor’s Report stated 
that the financial statements of certain taxpayers are 
fairly presented but there were big understatement of 
declared sales and revenue through BIR’s Third Party 
Information System. 
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The Letter is directing auditors to explain in writing the 
findings of the BIR within ten (10) days from receipt. 
“Erring Independent CPAs” will face suspension or 
revocation of their accreditation as tax practitioners. 
Moreover, their professional license to practice 
accountancy in the Philippines issued by the 
Professional Regulation Commission is at risk of 
possible revocation.

(Operations Memorandum No. 10-08-110, August 18, 
2010)

BIR Encourage Voluntary Compliance 
through Abatement of Penalties

The BIR adopted the policy to deter prosecution of 
individuals and/or entities engaged in tax evasion and 
other criminal violations of the National Internal 
Revenue Code. Taxpayers are now given the chance to 
rectify any tax issues from the date of effectivity 
of this regulation up to October 29, 2010 
only. 

For filing of Original Tax Returns, taxpayers who failed to 
file and pay within the prescribed period may file their 
returns without surcharges and compromise penalty, 
provided the following conditions are complied with:

to an importation, the taxpayer must file the return 
and pay the tax to the BIR; and

The taxpayer shall execute a Declaration of 
Availment of Abatement under these Regulations 
(Annex A) with the following attachments: (i) 
Photocopy of the return filed together with 
attachments required under pertinent revenue 
issuances; and (ii) Proof of payment of taxes.

The amended return is filed and the full payment of 
the deficiency tax, inclusive of interest due thereon, 
is received by the BIR not later than October 29, 
2010;

The amendment made on the return involves an 
upward adjustment of the amount pertaining to the 
gross sales/revenues/receipts and/or a downward 
adjustment of deductions from gross 
revenue/receipts or reduction in tax credits; upward 
adjustments of both gross sales/ revenues/receipts 
and deductions; provided that in all cases the 
amendment or adjustment will result to an 
additional tax payment;

No LA, TVN, AN, LN or discrepancy notices of 
whatever nature has/have been served on the 
taxpayer concerned for the tax period for which a 
return is being filed pursuant to Section 6(A) of the 
Tax Code, as amended;

The return to be amended and/or the tax type 
involved is not the subject of any pending criminal 
case for tax evasion and other criminal offenses 
under the Code, as amended, filed in court or in the 
Department of Justice (DOJ) or subject of final and 
executor judgment by court;

If the amended return or deficiency tax payment 
arises from or relates to an importation, the 
taxpayer must file the amended return and pay the 
tax to the BIR; and

The return is filed and the full payment of the tax, 
inclusive of interest due thereon, is received by the 
BIR not later than October 29, 2010;

No Letter of Authority (LA), Tax Verification Notice 
(TVN), Audit Notice (AN), Letter Notice (LN) or 
discrepancy notices of whatever nature has/have 
been served on the taxpayer concerned for the tax 
period for which a return is being filed pursuant to 
Section 6(A) of the Tax Code, as amended;

The tax type involved is not the subject of any 
pending criminal case for tax evasion and other 
criminal offenses under the Code, as amended, filed 
in court or in the Department of Justice (DOJ) or 
subject of final and executor judgment by court;

If the return or deficiency tax arises from it relates 

a.)

b.)

c.)

d.)

e.)

For filing of Amended Tax Returns, no compromise 
penalty shall be imposed to taxpayers who will rectify 
their returns and pay the correct taxes due thereon, 
inclusive of interests on the upward adjustments, 
provided the following conditions are complied with:

a.)

b.)

c.)

d.)

e.)
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The taxpayer executes a Declaration of Availment of 
Abatement under these Regulations (Annex A) with 
the following attachments: 

f.) Smart further averred that since under Article 7 of the 
said Tax Treaty, “business profits” are taxable  in the 
Philippines “only if attributable to a permanent 
establishment in the Philippines, the payments made to 
Prism, a Malaysian company with no permanent 
establishment in the Philippines,” should not be taxed.

The Supreme Court ruled that Smart, as the withholding 
agent, has the right to recover the taxes erroneously or 
illegally collected due to two reasons. First, a withholding 
agent is considered a taxpayer under the NIRC as he is 
personally liable for the withholding tax as well as for 
deficiency assessments, surcharges and penalties 
should the amount of tax withheld be finally found to be 
less than the amount that should have been withheld. 
Second, as an agent of the taxpayer, his authority to file 
the necessary income tax return and to remit the tax 
withheld to the government impliedly includes the 
authority to file a claim for refund and to bring an action 
for recovery of such claim.  

On whether the payments made is a business profit or 
royalty, under the RP-Malaysia Tax Treaty, the term 
royalties is defined as payments of any kind received as 
consideration for:

Since Prism has intellectual property right over the SDM 
program, it is royalty and subject to a 25% withholding 
tax. While the proprietary rights in the CM and SIM 
Application programs belong to Smart, it is considered 
business profit.  In other words, out of the payments 
made to Prism, only the payment for the SDM program is 
a royalty subject to a 25% withholding tax.  A refund of 
the erroneously withheld royalty taxes for the payments 
pertaining to the CM and SIM Application Agreements is 
allowed. 

Photocopy of the original return filed and proof of 
payment of taxes; 

For amended returns arising from or relating to an 
importation- proof of previous payments of duties 
and taxes paid to the Bureau of Customs (BOC); 

Photocopy of the amended return filed together 
with attachments required under pertinent 
revenue issuances; and 

Proof of payment of taxes for the amended return.

i.)

ii.)

iii.)

iv.)

Any tax filed or amended under these regulations shall 
not preclude the BIR from investigating the correctness 
of such returns or sufficiency of attachments and/or 
prosecuting criminal violations in appropriate cases. 

(Revenue Regulations 9-2010, September 13, 2010)

Withholding Agent Allowed to Claim Tax 
Refund

Smart Communications, Inc. (Smart for brevity) entered 
into three Agreements for Programming and 
Consultancy Services with Prisms Transactive (M) Sdn. 
Bhd. Malaysia.

Smart withheld the amount of USD 136,955.61 or PHP 
7,008,840.43 representing the 25% royalty tax under 
RP-Malaysia Tax Treaty. On September 25, 2001 or within 
the two-year period to claim a refund, it filed with the 
BIR an administrative claim for refund of this PHP 
7,008,840.43 since it claimed that payments  made to 
Prism are not royalties but “business profits” pursuant 
to the definition under the RP-Malaysia Tax Treaty. 

SUPREME COURT 
DECISION “(i) the use of, or the right to use, any patent, trade 

mark, design or model, plan, secret formula or 
process, any copyright of literary, artistic or 
scientific work, or for the use of, or the right to use, 
industrial, commercial, or scientific equipment, or 
for information concerning industrial, commercial 
or scientific experience; 

(ii) the use of, or the right to use, cinematograph 
films, or tapes for radio or television broadcasting. 
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Indeed, the government has no right to retain what does 
not belong to it.  “No one, not even the State, should 
enrich oneself at the expense of another.

(Commissioner of Internal Revenue vs. Smart 
Communications, Inc., GR No. 179045-46, August 25, 
2010)

Tax Updates by: Marissa C. Yambao
The author is a tax lawyer at Alas, Oplas & Co. CPAs.

For clarification, tax queries or if you need our 
assistance on how to avail BIR Abatement 
program, you may call us at telephone number
(632)759-5090 or email us at 
aocheadoffice@rsmalasoplascpas.com or visit us 
at our website: www.rsm-alasoplascpas.com

This publication should not be used or 
treated as professional advice. The 
information in this publication should 
not be relied upon to replace 
professional advice on specific matters 
and its contents must not be used as a 
basis for formulating decisions under 
any circumstances. Readers of this 
material are advised to seek 
professional advice before making any 
business decision or you may call and 
ask for the full text.

TAX ADVISORY & COMPLIANCE 
SERVICES

Compliance with tax laws and authorities 
is an integral part of operating 
harmoniously with the external business 
environment. Our tax advisers offer a 
wide range of tax advisory and 
compliance services.

Alas, Oplas & Co., CPAs offers:

• Tax Due Diligence and Tax Compliance 
   Review

• Tax Return Preparation and Filing

• Tax Audit Advisory and Tax Assessment

• Tax Opinion and Studies

• Request for Tax Rulings

• Tax Seminars and Trainings

• Tax Planning

• Application for Tax Refund/ Credit

• Other Tax Services


